Economic Liberties and the Original
Meaning of the Constitution JAMES W. ELY, JR.* It is well known that Americans of the founding era venerated the rights of property owners. Property rights were closely linked with individual liberty.
1 Clearly, one of the principal objectives of the Framers was to enhance the security of private property. 2 Yet the historical relationship between property rights and free market values is elusive and warrants careful exploration. How did the concept of economic liberty impact the framing of the Constitution and Bill of Rights? To what extent did the Framers embrace economic freedom and embody this concept in the Constitution? These are not easy questions to answer. 3 Not only is the historical record sparse, but it is unlikely that the Framers as a group shared the same outlook. 4 Moreover, economic liberty is a concept with different shades of meaning. Generalizations must be approached with caution.
Despite these caveats, in this paper I will examine the growing support for both the ideology and practice of economic liberty in the founding era. By the late eighteenth century, Americans were increasingly challenging British imperial governance, as well as long-accepted governmental regulation of the economy. I argue that by the time of the Constitutional Convention in 1787, the growing commitment to a market economy was eclipsing the older mercantilist regime as the dominant paradigm in political culture, and that this development in turn influenced the process of constitution drafting.
I. THE MERCANTILIST BACKGROUND
To appreciate the emergence of economic liberty, we should briefly consider the legal and economic landscape of England in the sixteenth and seventeenth centuries. 5 Under the prevailing doctrine of mercantilism, government played an active role in regulating commerce and stimulating economic growth. 6 The objective of the mercantile system was to increase national wealth by controlling the economy and securing a favorable balance of trade. 7 Mercantilism encompassed a scheme of tariffs, subsidies, grants of monopoly, and numerous regulations of private enterprise and private bargaining. 8 The English colonists of the seventeenth century brought with them the legal norms and assumptions of the mother country. Although the economic conditions of North America were much different than those of England, colonial lawmakers imitated the English practice of marketplace regulation and promotion. 9 Moreover, as a practical matter, the precarious existence of isolated North American Colonies in the seventeenth century reinforced the perceived need for governmental control of economic life.
A glance at the colonial statutes and ordinances of the seventeenth and early eighteenth centuries demonstrates the pervasive concern of lawmakers with economic regulation and protection of the supply of basic necessities. Following the pattern in England, the colonists sought to regulate the labor market. In addition to wage controls, there was comprehensive legislation governing slaves, indentured servants, and apprentices. Likewise, colonial lawmakers made repeated efforts to control the quality and price of goods and services. For example, the price and weight of bread was subject to widespread regulation throughout the Colonies. 10 Local pricing regulations sometimes also covered meat and beer.
11 Grist mills and ferryboats were treated as types of quasi-public enterprises, and tolls for their services were set by law. 12 The fees of attorneys, as well as licensing requirements to practice law, were similarly fixed, a reflection of popular animosity toward the legal profession. 13 Laws to license and regulate peddlers were common.
14 From England, the colonists adopted intensive regulation of tavern operations. 15 These laws required that tavern keepers be licensed annually and fixed the charges for food, drink, and lodging. Colonial legislators widely enacted usury laws patterned after English rate ceilings to hold down the rate of interest in the hope of encouraging trade and settlement.
16 Yet many Colonies set the limit higher than the prevailing rate in England in an effort to encourage investment from abroad.
17 Agriculture was also subject to legislative oversight, particularly with respect to staple crops. Regulation of export trade was designed to maintain the quality of commodities, and thus to enhance the reputation of staple products from the Colonies in overseas markets. 18 The Maryland and Virginia legislatures, for instance, imposed controls on the production and sale of tobacco, and sought to halt the export of unsound tobacco.
19 Pennsylvania enacted numerous laws governing the export of wheat, flour, and meat. 20 Similarly, South Carolina regulated shipments of indigo abroad. 21 This sketch of colonial economic regulations is far from complete, but it does suggest a commitment to mercantilist policies and a distrust of economic liberty and open competition.
My focus is upon colonial market regulations, but it is important to bear in mind that the colonial economy developed under the auspices of the British imperial system. Mercantilist theory held that Colonies existed primarily to benefit the mother country. 22 For much of the seventeenth century, however, England largely ignored the fledgling North American Colonies. This period of neglect changed following the Stuart Restoration. closely within the imperial framework. 24 The Navigation Acts sharply curtailed freedom of trade by requiring that goods imported to the Colonies must pass through England. 25 Because direct importation from continental Europe was prohibited, the manufactured goods purchased by the colonists were largely made in England. Further, most raw materials exported from the Colonies could be shipped only to England.
26
Although these trade restrictions gave the Colonies privileged access to the English market, they made the Colonies dependent on the mother country for manufactured goods. Over time, the Navigation Acts shackled colonial economic ambitions and engendered ill-feeling toward England.
27
One goal of the American Revolution was to overthrow these controls on the colonial economy and achieve economic independence. "It was a commercial restriction which caused the revolution," the Pennsylvania Supreme Court recalled in 1853, "and injuries to our trade which produced the subsequent war against England . . . ."
28
On paper, at least, many facets of colonial economic life appear to have been closely regulated. One would certainly be hard pressed to picture colonial Americans as adherents of a strict laissez-faire philosophy. lacked a strong revenue base and supervisory officials. It followed that enforcement mechanisms were lax and compliance with controls often limited. 30 A few examples illustrate the gap between legislative policy and economic reality. Usury laws were easily evaded and likely had little impact on ordinary credit relationships. 31 Tavern regulations are another case in point. One scholar declared: "Taverns are clearly the number one exhibit in early America of a local business regulated by government. . . ." 32 Nonetheless, Virginia tavern regulations were widely ignored, and local officials did little in response to chronic complaints about overcharging. 33 The very fact that legislators so frequently altered and amended regulatory legislation gives rise to an inference that prior controls had proven ineffective. 34 In sum, a focus solely on the formal law may yield a false measure of the amount of economic liberty in the colonial world.
Aside from regulatory failure, larger economic trends strengthened colonial receptivity to greater market freedoms by the late eighteenth century. During the eighteenth century, the Colonies experienced rapid population growth, economic expansion, and an increase in the standard of living. 35 As the Colonies matured and grew prosperous, the perceived need for comprehensive economic regulations gradually lapsed. A flourishing Atlantic trade brought ever more colonists into a market economy. 36 In a world increasingly shaped by opportunity rather than Of course, this change of attitude did not occur abruptly, but the impact of the new outlook was clear by the time of the founding. At first, few questioned the right of government to control economic activities, but many increasingly doubted the wisdom of such regulations. In time, however, some took the next step and challenged the authority of government to supervise economic exchanges in a free market. To trace this evolution, let us consider several aspects of the colonial economy.
III. WAGE CONTROLS
The origins of wage regulation in the Colonies can be found in the English Statute of Laborers (1350) and the Statute of Artificers (1563). 38 The first of these measures, passed in response to the labor shortage caused by the Black Death, sought to compel work at pre-plague wages. 39 This legislation was replaced by the Statute of Artificers, under which justices of the peace were empowered to determine wages annually for each county. 40 It bears emphasis that these laws were framed in large part to hold down wages. 41 Thus, employment relationships in the English tradition were governed by regulatory regimes rather than contracts between employers and workers. 42 This reflected lingering medieval notions of a static society in which one's place was fixed by birth and status.
The English policy of regulating wages was transported to the Colonies. Throughout much of the seventeenth century, the Coloniesespecially in New England-experimented with wage controls. 43 There was initially no objection to the principle of wage regulation. 44 Conditions in colonial America, however, were radically different than in England, and did much to undermine wage controls. labor force consisted of self-employed farmers. 45 Relatively few people worked for wages, and they could in most cases easily obtain land of their own. 46 Free labor was therefore both scarce and mobile. The chronic shortage of labor explains the heavy colonial reliance on an unfree work force composed of slaves, convicts, and indentured servants, but it also rendered futile legislative attempts to cap wages for free labor. Market pressures simply drove wages higher despite statutory ceilings. Historians agree that efforts to limit the cost of labor in the colonial era were a failure. Lawrence M. Friedman has aptly noted: "Wage-price regulation was virtually abandoned by 1700." 47 In its place there developed a system of labor relations in which wages were determined by market forces and bargaining. Earlier wage regulations were either repealed or ignored. In their study of wage controls in Massachusetts, Richard M. Morris and Jonathan Grossman concluded:
But all signs point to the disintegration in the eighteenth century of the general scheme of wage-fixing in Massachusetts, despite the fact that the basic system embodied in the Codes of 1648 and 1660 remained on the law books unrepealed. The absence of extensive regulatory codes, considered in conjunction with other factors, is evidence of the breakdown of mercantilism as a system of internal regulation and of the rise of laissez-faire practices in industry and commerce considerably before the Revolution. 48 By the end of the seventeenth century, the intermittent interest in wage controls withered in other Colonies as well.
49
Notwithstanding archaic wage controls embodied in law, in reality a wage labor market grounded on contracts emerged by the eve of the Revolution. Individuals were free to pursue their own interests and to bargain over wages. One prominent scholar observed: "In colonial times, in areas or during periods in which the regulation of wages was not a matter of public concern, the wage rate was determined by a bargain between employer and employee." 50 Thus, the law of employment was transformed by the collapse of wage regulation and the growth of free contract ideas. 45 . Egnal, supra note 35, at 200-01 ("Farming was the most important colonial occupation, and was the chief employment of between 80 and 90 percent of the working population.").
46. FARNAM, supra note 31, at 57 ("The people who worked for wages were not numerous enough to constitute an important class, and the ease with which land could be obtained, as well as the great difficulty of obtaining labor in a new country, made them independent.").
47 
IV. PRICE REGULATIONS
Colonial lawmakers also adopted pervasive schemes of price regulation, covering the sale of a wide range of products. Such legislation harked back to the medieval notion of a just price, under which considerations of fairness and customary pricing could trump the right to charge market prices. 51 Price controls reflected thinking molded by an economy of scarcity.
The story of colonial price regulations is more complex than that of wage controls. Not only did pricing controls reach a large variety of commodities, but price regulations persisted longer than those governing wages. 52 As late as 1763, for example, the Common Council of New York City enacted a detailed schedule setting "reasonable prices for all sorts of Victuals." 53 In short, attempts to fix prices did not collapse as abruptly as the efforts to hold down wages. Nonetheless, by the late eighteenth century, the ideology of economic liberty made steady inroads on price fixing regimes. I will examine this process by concentrating on regulations dealing with the price of bread and meat.
No transaction was regulated more closely and for a longer time than the sale of bread. Following the practice in England, colonial localities from Boston to Charleston were typically authorized to establish the assize of bread during the seventeenth and eighteenth centuries. 54 Under the assize, the price and weight of bread was fixed in accordance with the price of flour. 55 The set price varied for different kinds of bread.
56
Bakers were required to mark their bread, and those who failed to meet the weight and price specifications were subject to a fine and seizure of their bread. 57 The purpose behind the assize of bread was to protect the 51. JOHNSON, supra note 34, at 123, 139, 221. 52. Still, it is noteworthy that efforts of colonial officials in Virginia to limit trade and set maximum prices were unpopular and controversial in the seventeenth century. As this statutory language suggests, the assize was usually justified in terms of greedy bakers and vulnerable customers.
As might be expected, efforts to enforce the assize of bread proved difficult. Starting in the early seventeenth century, bakers often protested, arguing that the set price was inadequate and that they should receive greater return for their labor. Philadelphia bakers in 1751 asked to be freed from the assize of bread. 59 Bakers succeeded from time to time in obtaining upward adjusted prices for bread. 60 To add muscle to their complaints, bakers periodically resorted to strikes. As early as 1659, bakers in New York City refused to bake until local officials raised the prices for bread. 61 There was also a short-lived work stoppage in 1741.
62
Likewise, bakers in Charleston stopped baking in November of 1786, complaining about an insufficient price under the assize. 63 Nor were consumers entirely happy. There were frequent charges that bakers were ignoring the assize and charging market prices. Clearly, the assize of bread had become highly contentious by the end of the eighteenth century.
64
Bakers increasingly demanded not just higher price schedules but an end to municipal regulation of prices. 65 As the ideology of economic liberty gained ground, the days of the assize of bread were numbered. Baltimore and New Haven decided not to control the price of breadstuffs. 64. MORRIS, supra note 5, at 161 ("Relations between the public authorities and the bakers were frequently tense, and at times culminated in actual strikes of master workers.").
65. TEAFORD, supra note 5, at 94-95. 66. Id.
[VOL. 45: 673, 2008] Economic Liberties SAN DIEGO LAW REVIEW price and size of bread. 67 They argued that competition would better set prices than any assize. 68 After consideration, the Pennsylvania legislature in 1793 suspended the assize of bread. The lawmakers noted concerns about whether the assize "infringe[d] the equality of rights established by the constitution of this commonwealth."
69 Four years later the assize law was repealed, marking an end to bread price regulations in Pennsylvania. 70 One scholar concluded that in Pennsylvania, "it was then deemed unconstitutional for the state to limit prices" aside from monopolies. 71 The campaign to eliminate the assize of bread in New York City is especially illuminating. By the 1790s, bakers were petitioning the common council, not simply to adjust bread prices, but to end regulation altogether.
72
"Influenced by the burgeoning capitalist economy and freer economic attitudes of the early national period," one scholar has maintained, "they deemed it grossly unfair for their profession to be singled out for income limitation." 73 In 1800, the city responded to this demand by abolishing bread price regulations. 74 A decision by the common council to reinstitute the assize in October of 1801 prompted a work stoppage by the angry bakers. 75 An attempt by investors to organize a corporate bread enterprise-The Bread Company-added to the controversy. 76 What is striking, however, is the extent to which the idea of economic liberty was at the center of the ensuing debate. fundamentally contrary to every principle of Justice, and it strikes at the root of industry." 77 The Bread Company failed, and the bakers continued to press for repeal of the assize. 78 Individual bakers, invoking free market principles, occasionally defied the municipal regulations.
79
In 1821, New York City finally abandoned price controls on bread. 80 Although a hardy survivor of mercantilist policy, the assize was a belated casualty of new economic thought. 81 The cost of meat was also controlled from time to time, but not with the same regularity as bread. There is evidence that attempts to fix the price of meat ran into the same combination of practical and philosophical objections that undercut the assize of bread. Consider the experience of New York City. In 1763, toward the end of the French and Indian War, there were complaints about the high cost of commodities and calls for price regulation. 82 In response, the common council attributed the high prices to "the avarice" of suppliers.
83 It set a schedule of "reasonable prices" for a wide variety of meat and fish, including beef, pork, veal, lamb, and chicken, all sold in the public market. 84 Farmers and butchers were outraged by these price regulations. 85 Many halted meat sales in the city, and offered to sell provisions at points outside municipal jurisdiction.
86
But the most salient aspect of this controversy for our purposes was the explicit appeal to principles of economic freedom as a basis to challenge price controls. Describing themselves as "friends to the liberty of Englishmen," a number of farmers and butchers boldly asserted: "We thought we were born free Englishmen, and had the liberty, as such, to sell our own effects at our own liberty." 87 Moreover, some butchers openly defied the law and sold at market prices. 88 Reflecting a gradual shift in attitude, the butchers now called for a free market in provisions. Closely allied to price regulation was the establishment of public markets in colonial cities. 91 Drawing upon long-settled English practice, lawmakers sought to organize and control private trading. As one scholar noted, "Farmers entering the larger towns encountered regulations which considerably abridged their freedom of marketing . . . ."
92 Market regulations prescribed the time and place for trade, banned buying and selling outside the market, and mandated the use of standard weights and measures. Thus, all sellers and prospective purchasers were brought together in one place. The clerk of the market supervised operations, sought to maintain quality control of commodities sold in the market, and endeavored to eliminate fraudulent practices. 93 Municipalities rented stalls in the market to sellers. 94 To protect this regulated market, municipalities commonly legislated against forestalling and engrossing. Forestalling was the practice of purchasing commodities on the way to market with the intention of reselling at a higher price. The practice of engrossing was the purchase of a large amount of a particular commodity in the hope of increasing its price above the market level. 95 It was thought that such activities raised prices without providing a service and that they threatened to monopolize the supply of commodities. 96 The purpose of establishing public markets was to provide the urban population 90. Id.; see also MAX GEORGE SCHUMACHER, THE NORTHERN FARMER AND HIS MARKETS DURING THE LATE COLONIAL PERIOD 136-38 (1975) (discussing the failed attempt to set a comprehensive list of food prices for New York City in 1763, and pointing out that "the idea of just price clashed with the rising doctrine of the free market").
91. For a discussion of public markets in the colonial era, see CARL BRIDENBAUGH, CITIES IN with equal access to reasonably priced food and other necessities.
97
Public supervision, not free trade by individuals, was the key characteristic of these regulated markets. Yet during the eighteenth century there was mounting criticism directed against municipal controls on buying and selling. Legislative language about the need for regulated markets did not match reality. The imposition of market regulations never eliminated all private trading elsewhere. 98 Many farmers and traders preferred private marketing, under which they could sell to customers at competitive prices. 99 Complaints about higher prices as a result of forestalling and engrossing were frequent. Indeed, it appears that the law against forestalling was frequently ignored. 100 Moreover, there was a growing sense of skepticism about the supposed advantages of public markets. Strong resistance to the establishment of a public market appeared in Boston. 101 Not only did Bostonians worry that regulated markets would drive trade to other towns, but they expressed concern that such controls constituted "a breach upon their natural rights and liberties."
102 Persistent opposition doomed Boston's efforts to maintain a public market system. In 1737, a riotous mob destroyed the municipal market houses. 103 Pressure mounted in the 1740s against public markets and commodity price fixing in Massachusetts. 104 In the 1760s, Bostonians continued to argue that market controls should "not deprive us of the liberty common to Englishmen." 105 Boston's staunch resistance to public markets was unique in the colonial era. A number of other cities, from Philadelphia to Charleston, 97 . FARNAM, supra note 31, at 80 ("The colonial laws which established markets and fairs were an attempt to organize trade in a general way, so as to assure to all the people a fair chance to satisfy their needs."); GARY B. NASH, THE URBAN CRUCIBLE: SOCIAL CHANGE, POLITICAL CONSCIOUSNESS AND THE ORIGINS OF THE AMERICAN REVOLUTION 129-30 (1979) (pointing out that the idea behind public markets was to make farm produce available to urban workers at reasonable prices).
98. SCHUMACHER, supra note 90, at 94 (observing "that the measures to restrict retailers and to concentrate marketing were very frequently violated is clear" Economic Liberties SAN DIEGO LAW REVIEW adopted the public market system. 106 In 1763, as part of a comprehensive price-fixing scheme, New York City prohibited all selling of many food items outside the established market. 107 Yet effective enforcement of the market laws varied widely, and these regulations likely remained on the books long after they had become a dead letter. One historian persuasively concluded:
The elaborate and detailed regulations which these incursions into economic control entailed were never fully successful, even in their heyday. By 1750 they gave very definite indications of cracking under the strain of the mobility and stir which had begun to characterize the urban centres of Philadelphia and New York. 108 By the eve of the Revolution, he added, "markets were no longer exclusive," and "only the hollow shell of limited trade regulation remained." 109 The entrepreneurial spirit had prevailed over mercantilist attachment to controlled markets.
VI. REAL PROPERTY LAW
In assessing economic controls in colonial America, historians have concentrated upon commercial activity in urban centers. But colonial life was predominantly rural in character. "Farming was the most important colonial occupation," one study stressed, "and was the chief employment of between 80 and 90 percent of the working population." 110 The prospect of acquiring land was one of the main inducements for colonists to settle in North America.
111 Given the availability of land, the vast majority of farmers owned land. 112 The law of real property was central to colonial society in which land represented the primary source of wealth. Any account of the growth of economic liberty, therefore, must take account of the law governing real property.
106. BRIDENBAUGH, supra note 91, at 349-52. 107. DEVOE, supra note 53, at 140-45. 108. GRIFFITH, supra note 91, at 129. 109. Id. at 160; see also HUGHES, supra note 91, at 131 (observing that the system of controlled markets "largely passed into history even before the end of the colonial era"). English
114 English law showed a strong preference for maintaining the cohesiveness of landed estates over generations. The most striking expression of this policy was the doctrine of primogeniture, under which all land in cases of intestacy passed to the eldest male heir. 115 This meant that the estate would remain intact as one parcel. Closely related to primogeniture was the practice of entailing estates.
116 A landowner could provide by conveyance that an estate should descend through the family line forever. 117 Thereafter, the owner in each generation obtained what amounted to only a life interest in the property. English law also protected landed estates from seizure by creditors. 118 This system shielded landholding elite from the hazards of enterprise and the vicissitudes of a market economy.
Conditions in North America, however, were very different from those in England, and the traditional treatment of land was ill-suited to the colonial experience. Land was scarce in England but abundant in North America. Ownership of land was far more widespread than in England. A 1777 pamphlet boasted that Americans were "a people of property; almost every man is a freeholder." 119 These differences led to a gradual transformation of property law during the colonial era. Land law reform had two primary goals: to overhaul rules of inheritance and to foster the free alienability of land. Both objectives reflected the desire to reshape land law in ways consistent with the principle of economic liberty.
The New England Colonies started the process of dismantling the traditional inheritance laws in the seventeenth century. Primogeniture was deeply unpopular as a symbol of the aristocratic land order of England.
120 New Englanders rejected primogeniture in favor of partible inheritance with an equal distribution of property among children upon Because colonists had the right to dispose of land by will, landowners could readily circumvent primogeniture. 124 Entailed estates were impractical because they could not be sold or used as the basis for credit. Thus, the practice of entailing stalled economic development. 125 Most states abolished primogeniture and the fee tail estate at the time of the American Revolution.
126 Holdings in fee tail generally were converted into fee simple estates. 127 This change strengthened the rights of current owners, who could now transfer the property or incur debts based on their holdings. In short, the abolition of primogeniture and entail promoted freedom of testamentary disposition and was consistent with a marketbased concept of property. Rather than inspiring these changes, the Revolution ratified a reform process already underway in the Colonies.
This sweeping revision of inheritance law reflected new currents of thought regarding property.
128 First, land should be distributed equally in intestacy. Hence, the elimination of primogeniture encouraged a wide distribution of a decedent's property. Second, land was valued for what profits it could produce, not as a permanent seat of family social position and political power. Entailed estates made no sense in a society that treated land as a commodity and in which land speculation and sales on the open market were frequent. 124. FRIEDMAN, supra note 12, at 30 (pointing out that primogeniture applied only to intestate estates, and that landowners could make other arrangements by will).
125. Keim, supra note 123, at 585 (concluding that entailed estates prevented land speculation and constituted a barrier to obtaining a mortgage or credit).
126. FARNAM, supra note 31, at 51-53; Katz, supra note 120, at 11-14; Orth, supra note 116, at 33.
127. Katz, supra note 120, at 15 (pointing out that the North Carolina legislature changed holdings in fee tail to fee simple); MORRIS, supra note 113, at 92-93 (noting that most states made the fee tail a fee simple).
128. Katz, supra note 120, at 11-29.
Allied to revision of inheritance law was the move to facilitate the transfer of land. The colonists developed practices to simplify land transactions. Foremost among these was the system of recording land titles. New Englanders established public recordation in the seventeenth century. 129 The recordation scheme helped to eliminate confusion and dispute over land titles and thus encouraged a market for the purchase and sale of land. 130 As one historian has noted, rules requiring "inventory of estates and recording of land transfers were explicitly designed to promote the rise of market capitalism by clarifying who owned what and thereby rendering ownership of property secure."
131 At the same time, the colonists streamlined deeds and modified the complicated English legal procedures to determine ownership.
Some Colonies also began to modify the English law that protected land from the claims of creditors. A desire to attract credit from English merchants prompted these steps. 132 In 1700, for example, the Pennsylvania legislature enacted a measure which made all the land of a debtor liable for debts. 133 In the late seventeenth and early eighteenth centuries, several New England Colonies authorized creditors to take land to satisfy obligations. 134 Parliament hastened the process of eliminating the traditional real property exemption from claims of the creditors in the Colonies with passage of the Act for the More Easy Recovery of Debts in 1732. 135 Reflecting concern by British creditors that colonists were relying on English law to frustrate collection of debts, the Act declared that all types of property in the Colonies were liable to satisfy debts.
136 They applied to all debts, not just obligations owed to British creditors. 137 As a practical matter, the Act likely enlarged the market for land both by judicial sale of debtors' property and by debtors' voluntary sales to satisfy creditors' claims. Most states adhered to the policy of making land subject to creditors after the Revolution. 138 By the founding era, land was treated as a market commodity. "Family farms," Gordon S. Wood declared, "were now thought of less as patrimonies and more as commodities." 140 Not only was there a large market for land, but speculation in undeveloped land was common. Both elite figures and ordinary farmers saw speculation as a path to wealth.
141 "America," one scholar observed, "witnessed a veritable land frenzy in the post-Revolutionary period. Eighteenth century Americans knew that land speculation could be very profitable, and thus nearly every segment of society, from the lowly squatter to the largest land baron, engaged in the buying and selling of land."
142 Indeed, private land companies were organized well before the Revolution to further the interests of land speculators in acquiring vast tracts of land. 143 As is well 139. Id. at 458; see also HUGHES, supra note 91, at 124-25 (discussing impact of Parliamentary legislation on seizure of land for debt, and declaring "land was in fact becoming a pure commodity in America").
140. WOOD, supra note 35, at 128. See also MARSHALL HARRIS, ORIGIN OF THE LAND TENURE SYSTEM IN THE UNITED STATES 310 (1953) (pointing out that during the colonial era, "land was being looked upon more as a commodity to be sold for a profit and less as a family estate to be kept for posterity"); Nelson, supra note 52, at 357 (observing that land "had become a valuable commodity" in mid-seventeenth century Virginia).
141. From the seventeenth century, speculation in land was rife in colonial America. See known, many leaders of the Revolutionary cause were active land speculators. 144 George Washington, for example, was involved in a number of speculative land ventures. 145 For Americans of the eighteenth century, land speculation was much like participation in the stock market to later generations. In practice, this trading spirit superseded traditional English rules governing land ownership and transfer. The robust buying and selling of land without government intervention spoke volumes about the growing sentiment in favor of economic liberty. It is more revealing of economic attitudes than waning efforts to enforce obsolete price controls and market regulations.
VII. THE RISE OF CONTRACT
As price controls and regulated markets declined and land speculation quickened, contracts assumed a greater role in the emerging commercial society of the late eighteenth century. In an expanding economy, merchants were more likely to trade or extend credit to persons who were strangers. Under such circumstances, transactions could not safely be grounded in trust or custom. Hence, private bargains in an impersonal market were increasingly governed by written agreements. 146 Parties became accustomed to making deals and looking out for their own interests. 147 The origins of modern contract law, which developed rapidly in the nineteenth century, can be traced to this period.
Contracts constituted a legal expression of growing free market values. They provided a vehicle by which individualists could bargain for their own advantage. Contractual exchange not only promoted economic efficiency, but also underscored the autonomy of individuals. Economic rights were the product of private bargaining, not governmental authority. To achieve these goals, the stability of contracts was essential. It was necessary that bargains be honored and not subject to subsequent interference. Careful studies of several Colonies bear out the growing importance of contract law and a free market economy. William E. Nelson discovered that "a vibrant market economy" based on tobacco sales developed in Virginia as early as the mid-seventeenth century. 148 This robust economy "gave rise to complex commercial transactions and commercial litigation." 149 Nelson concluded that in Virginia by the 1640s, "the hallmark doctrine of market capitalism, that individuals should be free to enter into contracts which courts would then enforce, was firmly in place." 150 Similarly, Nelson found that the judiciary in colonial Pennsylvania wanted to encourage economic development. As he explained, the Pennsylvania Supreme Court "wanted to establish rules of law that would help entrepreneurs bring business to Pennsylvania and thereby develop its economy and bring wealth to its inhabitants."
151 To achieve these goals, the colonial judges fixed clear legal rules to govern the collection of debts. In fact, courts in colonial Pennsylvania spent more time on debt collection than on any other matter.
VIII. IMPACT OF THE REVOLUTIONARY WAR
The American Revolution produced contrary trends with respect to economic liberty. The outbreak of war with Great Britain disrupted long-settled trading patterns and sparked steep inflation. 153 Colonial currency rapidly lost value. 154 In this turbulent situation, a renewed regulatory impulse clashed with calls for economic freedom.
Demonstrating that old patterns of behavior die hard, state lawmakers responded to wartime economic upheaval with a program of wage and price controls reminiscent of the seventeenth century. 155 As might be expected, such efforts were largely fruitless. Outspoken critics attacked wage and price controls as both unworkable and as an impairment of economic rights.
To understand these cross-currents, consider the experience of Connecticut in the Revolutionary era. During 1776, legislators passed a number of laws regulating prices and wages. 156 Late that year, a convention of New England states recommended that each state in the region set a common price and wage schedule. 157 In line with this recommendation, Connecticut lawmakers enacted a comprehensive measure that merits careful analysis. The law demonstrated a remarkably unsophisticated grasp of the reasons behind the price surge. It proclaimed that "the rapid and exorbitant rise upon the necessities and conveniences of life in this day of public calamity and distress is chiefly occasioned by monopolizers, the great pest of society, who prefer their own private gain to the interest and safety of their country . . . ."
158 For good measure, the act further stated that "goods in general imported have of late owing to the unbounded avarice of some persons been sold by wholesale at the exorbitant advance of five and six hundred per cent."
159
Having attributed wartime inflation to the greed of individuals rather than fundamental causes, the statute set the maximum daily wage for farm laborers. 160 It also fixed prices for produce ranging from wheat and beef to rum and potatoes. 161 There were even special schedules for goods imported from Europe. 162 Violators of the wage and price regulations were subject to fines. 163 As early as May of 1777, however, lawmakers found it necessary to adjust the regulated price for many items, and to abandon controls on salt and beef. Congress debated the New England price regulation scheme in the winter of 1777 and ultimately declined to endorse this program. Many in Congress doubted the practicality of price and wage regulations. 165 John Adams argued that such a scheme "was tried in vain even in the absolute government of France. The high price of many Articles arises from their scarcity." 166 In New England, the controls aroused dissatisfaction and were deeply unpopular with farmers. 167 By the summer of 1777, the New England states, including Connecticut, repealed the wage and price regulations. 168 Advocates of regulation, however, did not give up easily. In 1778, Connecticut, joined by New York and Pennsylvania, established yet another regime of wage and price controls. 171 To be sure, there were persistent efforts throughout the Revolutionary period to fix prices at the local level.
172 Few modern observers are surprised that these Revolutionary attempts to legislate wages and prices were fruitless.
173 American history is littered with failed efforts to set prices. 173. FRIEDMAN, supra note 12, at 43 (observing that wage and price regulations were "briefly and ineffectively revived during the Revolutionary War, as an emergency measure").
What is significant, however, is that arguments against such regulations were often couched in terms of economic liberty. A 1777 writer asserted that price fixing "always has and ever will be impracticable in a free country, because no law can be framed to limit a man in the purchase or disposal of property, but what must infringe those principles of liberty for which we are gloriously fighting." 174 In 1778, John Witherspoon insisted that "[f]ixing Prices by Law never had nor ever will have any Effect but stopping Commerce and making Things scarce and dear."
175
A year later a number of Philadelphians petitioned the city to end price controls, insisting that such regulations infringed the rights of property owners by preventing the sale of goods in an open market.
176
In the same vein, Gouverneur Morris, later a member of the Constitutional Convention, assailed Pennsylvania's Revolutionary era price controls. He argued that such regulations were not only foolish as a matter of economic policy but also amounted to an invasion of property rights. 177 The regulation of prices, he asserted, "gave a woeful impression of the new governments, by laying down a violation of the rights of property as the corner stone on which they were to be erected." 178 The Pennsylvania Constitution contained a unique provision requiring that a Council of Censors be elected every seven years. The duty of this body was to report whether the Constitution had been preserved. Invoking the Pennsylvania Bill of Rights that guaranteed "a right to be protected in the enjoyment of life, liberty and property," the Council found in 1784 that market and price regulations were unconstitutional. Specifically, the Council declared:
Some of the acts of assembly, made to prevent forestalling, were also unconstitutional invasions of the rights of property. . . . . It is the opinion of this committee, that the attempts which have been made to regulate the prices of commodities, were absurd and impossible. They tended to produce the very opposite effects to those which they were designed to produce, and were invasions of the right of property. 179 174. Letter By 1783, then, the property clause of the Pennsylvania Bill of Rights was construed to affirm the right of owners to sell their goods at market prices. I make no claim that Americans of the Revolutionary era were of one mind in rejecting wage and price regulations. Clearly the public was divided and advocates of regulations were persistent. By the same token, opponents of regulation gained the upper hand by weaving together practical objections and constitutional arguments grounded in economic liberty. Moreover, the debate over wartime controls had a lasting consequence. One result, according to Richard B. Morris, was "the crystallization of sentiment" among members of the Constitutional Convention of 1787 "in favor of laissez faire policies in the internal economic life of the nation."
180 Moreover, opposition to wage and price controls was increasingly framed in terms of constitutionally protected rights. In the aftermath of the American Revolution, the distinguished treatise writer Thomas M. Cooley observed in 1878, "it has been commonly supposed that a general power in the State to regulate prices was inconsistent with constitutional liberty." 181 The dispute over wage and price controls in the Revolutionary period lends support to the thesis that Americans of the late eighteenth century were increasingly receptive to ideas of economic liberty, but even more compelling evidence can be found in early state constitutions. The influential Virginia Bill of Rights of 1776, for instance, declared that all men "have certain inherent rights . . . ; namely, the enjoyment of life and liberty, with the means of acquiring and possessing property, and pursuing and obtaining happiness and safety."
182 Likewise, the New Hampshire Constitution of 1784 stated: "All men have certain natural, essential, and inherent rights; among which are-the enjoying and defending life and liberty-acquiring, possessing and protecting property-and in a at 87, 113 (Harrisburg, Pa., John S. Wiestling 1825).
180 word, of seeking and obtaining happiness."
183 Similar language asserting the right to acquire property appeared in several other early state constitutions, including constitutions in Massachusetts and Pennsylvania. 184 Such provisions did more than just secure existing property arrangements; they guaranteed the right to obtain property. Right-to-acquire language held out the promise of economic opportunity for all persons.
185
As further evidence of this commitment to economic liberty, states took steps to discourage undue concentration of wealth. The abolition of primogeniture and entail has already been considered. Several state constitutions also prohibited grants of monopoly. The North Carolina Constitution of 1776, for example, proclaimed that monopolies "are contrary to the genius of a free State and ought not to be allowed."
186
Along the same line, four state conventions that ratified the proposed Federal Constitution urged an amendment barring monopolies. This aversion to grants of special economic privilege underscored the broad based support for economic liberty.
187
IX. THE CONTRACT CLAUSE It remains to link the growing free market ideology to the framing of the United States Constitution. The delegates to the Philadelphia Convention were to a large degree prompted by the desire to bring about a greater protection of economic rights.
188
Yet for the most part, notwithstanding their dedication to the rights of property owners, the Framers initially relied on institutional and political arrangements to safeguard individual rights. 189 The basic constitutional scheme was to The general presumption of the bills of rights in the early constitutions and in the first eight amendments to the Federal Constitution was in favor of the liberty of the individual, and the protection of his property rights against arbitrary power on the part of the government. This in turn created a presumption in favor of personal freedom against the subordination of human rights to property rights. It also created a presumption in favor of equality of opportunity.
Id.
186. N.C. 191 A number of these restricted the power of the states, whose excesses had done much to trigger the call for a new national government. 192 The most important of these provisions for our purpose was the Contract Clause. 193 This Clause best exemplifies the Framers' commitment to economic liberty and warrants a brief exploration.
To trace the origins of the Contract Clause, we must start by considering the troubled economic circumstances of post-Revolutionary America. Attaining independence caused much economic dislocation.
194
It ended the trade restrictions imposed by the English Navigation Acts, but also brought about the loss of markets with Great Britain and its other colonies. The Revolution, moreover, generated wholesale interference with economic arrangements by state legislatures. Responding to depressed economic conditions following independence, state lawmakers enacted a host of debt-relief laws designed to help debtors at the expense of creditors.
195 Such measures included stays on the collection of debts, laws allowing the payment of debts in installments, and statutes authorizing the payment of obligations in commodities.
196 State lawmakers also issued quantities of paper money, and made such paper currency legal tender for the payment of debts.
197 These laws not only discouraged commerce by frustrating the enforcement of contracts but portended threats to the security of property generally. As Chief Justice John Marshall recalled,
The power of changing the relative situation of debtor and creditor, of interfering with contracts, a power which comes home to every man, touches the interest of all, and controls the conduct of every individual in those things government out of a belief that diffusion of power among different organs would obviate the need for specific guarantees of individual rights.").
190 which he supposes to be proper for his own exclusive management, had been used to such an excess by the state legislatures, as to break in upon the ordinary intercourse of society, and destroy all confidence between man and man. This mischief had become so great, so alarming, as not only to impair commercial intercourse, and threaten the existence of credit, but to sap the morals of the people, and destroy the sanctity of private faith. To guard against the continuance of the evil, was an object of deep interest with all the truly wise, as well as the virtuous, of this great community, and was one of the important benefits expected from a reform of the government. 198 In short, the bitter post-Revolutionary experience convinced many political leaders that state protection of contractual rights was inadequate. 199 The forerunner of the Contract Clause can be found in the Northwest Ordinance of 1787. 200 The Confederation Congress enacted the Ordinance in July of that year to provide territorial governance for the area of the Old Northwest. Articulating a number of fundamental principles, the Ordinance had much of the character of a constitutional document. 201 The Ordinance contained several important provisions regarding the rights of property owners, including one ensuring the sanctity of private contracts. Article 2 of the Ordinance stated:
And, in the just preservation of rights and property, it is understood and declared, that no law ought ever to be made or have force in the said territory, that shall, in any manner whatever, interfere with or affect private contracts, or engagements, bona fide, and without fraud previously formed. 202 This language was evidently inserted as part of a larger scheme to encourage economic development in the largely unsettled territories. Viewed in this light, the protection of agreements was a crucial step in attracting eastern investors. 203 The territorial government was prevented from abridging private economic deals, creating a hospitable climate for outside capital.
Congress enacted the Northwest Ordinance while the Constitutional Convention was meeting in Philadelphia. 204 In August of 1787, the delegates were considering constitutional limitations on the power of the states. Rufus King of Massachusetts moved to insert into the Constitution "in the words used in the Ordinance of [Congress] establishing new States, a prohibition on the States to interfere in private contracts." 205 Both the process by which the Contract Clause was adopted as part of the Constitution and the intended scope of the Clause have been the subject of extensive historical inquiry. 206 It is not my purpose to enter that debate here. There was surprisingly little discussion of the Contract Clause by the delegates at the Convention given its subsequent significance in American constitutionalism. 207 The evidence shows that the immediate impetus for the Clause was to curb state debtor relief measures that undercut the sanctity of contracts and threatened credit relationships. 208 At the very least, the Framers clearly wished to assure the stability of contractual arrangements by preventing state abridgements of contracts. 209 It is revealing that the Framers saw contractual rights as sufficiently important to warrant a specific ban on state impairment. By the time of the Philadelphia Convention, contracts were widely seen as a vital aspect of economic liberty. 210 Interference with contracts amounted to an attack on private economic ordering. In addition, contracts also represented an increasingly significant type of commercial wealth.
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Just as the Framers of the Federal Constitution drew upon the Northwest Ordinance, so the Federal Constitution and Bill of Rights became an influential model for later state constitutions. In particular, many states adopted provisions designed to safeguard the security of contracts. When Pennsylvania and South Carolina revised their fundamental laws in 1790, they added a contract clause. Thus, the Pennsylvania Constitution stated " [t] hat no ex post facto law, nor any law impairing contracts, shall be made."
212 A large number of the constitutions of the newer states followed suit. The Kentucky Constitution (1792), the Tennessee Constitution (1796), the Louisiana Constitution (1812), the Mississippi Constitution (1817), the Illinois Constitution (1818), the Alabama Constitution (1819), the Missouri Constitution (1820), the Michigan Constitution (1835), and the Florida Constitution (1838) all contained a clause barring the impairment of contracts. In addition, the Virginia Constitution, as revised in 1830, included a contract clause. Although not all states in the antebellum era adopted a contract clause, enough did to reinforce the high standing of contractual rights in the constitutional order. This was the Federalist effort to link the eighteenth century's affirmation of individual liberty with the rhetoric of contract and private property. Thus, the Federalists valued market "freedom" so highly that they forbade the states from "impairing the obligation of Contract" in the original 1787 Constitution, at a time when they believed an elaborate Bill of Rights unnecessary.
Id.
211. See HUGHES, supra note 91, at 122-23 (stressing the importance of contracts in colonial business transactions); Nelson, supra note 52, at 357-58 (discussing litigation over contracts dealing with land, commodities, and servants).
212. PA. CONST. of 1790, art. IX, § 17, reprinted in 5 FEDERAL AND STATE CONSTITUTIONS, supra note 182, at 3101.
X. EMERGING CONSTITUTIONAL THOUGHT
Evidence of the Framers' thinking with respect to economic liberty can be derived from the policies that colonial and state governments pursued in the late eighteenth century. Developments in the legal culture were moving unmistakably, albeit unevenly, toward a freer economy. The decline of mercantilism, the withering of wage and price controls, the pervasive land speculation, the overthrow of the English navigational system, and the rise of contracting all pointed toward a new economic and legal order. No doubt the Framers were familiar with these trends and most likely approved of them. These economic liberty tendencies informed the constitution-making process and dovetailed with deep tenets of Anglo-American constitutional thought.
Leading political figures of the founding generation drew upon currents of constitutional theory and economic philosophy in England. English political theorist John Locke had an enormous impact on the American concept of constitutionalism. 213 A proponent of natural law and representative government, Locke famously insisted that the very purpose of government was the preservation of "lives, liberties, and estates." 214 It is difficult to overestimate Locke's influence. "By the late eighteenth century," Pauline Maier has cogently noted, "'Lockean' ideas on government and revolution were accepted everywhere in America; they seemed, in fact, a statement of principles built into English constitutional tradition." 215 It followed that the Framers generally adhered to the Lockean notion that individual property ownership was a natural right with which government had only limited power to interfere.
The ideas of the Scottish political economist Adam Smith, whose landmark treatise, An Inquiry Into the Nature and Causes of the Wealth of Nations, was published in 1776, also had a strong appeal to Americans. 216 A champion of entrepreneurial freedom and the market economy, Smith urged minimal governmental oversight of economic activity. He stressed the self-adjusting nature of a free-market economy. 217 "Smith and his successors," one scholar has observed, "explained how the 'invisible hand' of self-interest in the marketplace produced general well-being in the economy and augmented national wealth." 218 Smith's assault on mercantilism did much to hasten its decay. 219 Although neither the Framers nor the general public embraced a strict laissez-faire policy sometimes associated with Smith, the new nation had largely a free market economy grounded on economic liberty.
Important members of the founding generation underscored this commitment to economic freedom. James Madison, for instance, commented at length on the relationship between property ownership, the economy, and the Constitution. In the famous tenth essay in The Federalist, he maintained that extending the sphere of the proposed new national government would prevent any interest group from gaining control and invading the rights of others. "[A] rage for paper money, for an abolition of debts, for an equal division of property, or for any other improper or wicked project," Madison declared, "will be less apt to pervade the whole body of the Union, than a particular member of it . . . ." 220 For purposes of this article, Madison's theory of broad representation as a way to diffuse interest group pressure is less important than his strong disapproval of contractual interference and property redistribution by government, both described as "improper and wicked." Madison regarded redistributive schemes as not only foolish policy but also as violative of liberty. He was especially concerned about interferences with contractual transactions because they were less apparent than outright confiscation and were therefore more dangerous. To make his views more explicit, Madison stated that "laws impairing the obligation of contracts, are contrary to the first principles of the social compact, and to every principle of sound legislation." 221 He pictured the Contract Clause as a "bulwark in favor of personal security and private rights." 222 As a member of the first Congress, Madison took the lead in formulating the Bill of Rights. 223 He included protection for the rights of property owners in his proposals, and two important guarantees were incorporated in the Fifth Amendment, along with procedural safeguards for criminal trials. 224 The Fifth Amendment explicitly reflected the Lockean view that protection of property was a chief aim of government. Madison thought of property as imposing a limit on the power of government, thereby allowing a large area for private economic ordering.
Madison's commitment to economic liberty was underscored in his famous 1792 essay, Property. 225 Here, Madison broadly defined property to encompass freedom of expression and religious liberty as well as possessions. 226 Reflecting his aversion to special economic privileges, he stressed the right of individuals to follow vocations of their choice:
That is not a just government, nor is property secure under it, where arbitrary restrictions, exemptions, and monopolies deny to part of its citizens that free use of their faculties, and free choice of their occupations, which not only constitute their property in the general sense of the word; but are the means of acquiring property strictly so called. What must be the spirit of legislation where a manufacturer of linen cloth is forbidden to bury his own child in a linen shroud, in order to favour his neighbour who manufactures woolen cloth; where the manufacturer and wearer of woolen cloth are again forbidden the oeconomical [sic] use of buttons of that material, in favor of the manufacturer of buttons of other materials! 227
As this suggests, Madison saw one's ability to acquire property as an inherent aspect of personal liberty. 228 To restrict the right to acquire property was in effect to limit individual liberty. According to Jennifer Nedelsky, Madison believed that government should "ensure the free exercise of the faculties of acquisition by preventing unwarranted or discriminatory restrictions on this freedom." 229 Government, in other words, was not just to protect the existing rights of owners but to preserve opportunity. This is not to say that Madison ruled out all governmental regulations of property. He left room for the states to promote and control economic behavior, but he opposed both monopoly privilege and redistributive schemes that helped some at the expense of others.
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There is no way to determine the extent to which Madison's views were representative of the Framers as a whole. But considering his key role in drafting the Constitution and Bill of Rights, it is appropriate to give special weight to his understanding of economic rights. Madison, moreover, left a lasting imprint on American constitutionalism. As Nedelsky observed, [T] he notion that property and contract were essential ingredients of the liberty the Constitution was to protect, was common to Madison, Marshall, and the twentieth-century advocates of laissez-faire. And the idea that property and contract could define the legitimate scope of governmental power was a basic component of constitutionalism from 1787 to 1937. 231 Certainly, Alexander Hamilton shared Madison's distaste for legislative abridgement of contractual rights. Seen by some historians as the author of the Contract Clause, Hamilton pictured laws abridging contractual obligations as "atrocious breaches of moral obligation and social justice." 
XI. CONCLUSION
The economic values embraced by the Constitution and Bill of Rights are hotly contested. 244 Is the principle of economic liberty built into the Constitution and Bill of Rights-and to what extent-or is the Constitution simply neutral regarding economic issues? It bears emphasis that there was a consensus among the Framers that property and contractual rights should be protected. 245 These were seen as essential to achieve both political liberty and the advantages of a market economy. The Framers crafted the provisions in the Constitution and Bill of Rights to guarantee economic rights.
The historical record stops short of establishing that the Framers expected the Constitution to embody a particular theory, such as laissezfaire, but it does not follow that the Constitution was entirely neutral with respect to economic rights. Property and contractual rights were assigned a high value by the Framers, and were protected by language in the Constitution and Bill of Rights. Legislators were free to fashion economic policy so long as they respected these bedrock rights. Lawmakers, therefore, did not have carte blanche to devise policies that infringed property and contractual rights. Although there is room to debate-as people did at the time of the founding-which legislative acts and regulations violate such rights, one can fairly conclude that the Framers envisioned a substantially free market economy with a large measure of economic liberty for individuals to pursue their own interest. "Federalists proposed, in sum," Kermit L. 
